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STATEMENT OF OASE.

This is a case not only free from complication in its

facts, but also, it is believed, one that will be found, on

examination, to involve exceedingly elementary proposi-

tions of law. It is an action brought by Mr. Lyng, the de-

fendant in error, against Mr. Chilberg, plaintiff in error,

to recover certain sums of money received by the latter

while acting as the agent of defendant in error in selling,



at Seattle, Washington, certain mining properties situated

in Alaska.

As preliminary to the argument, it will be unnecessary

to examine the pleadings in detail, or to do more than

state the essential facts brought out in evidence. For,

although many errors were assigned, yet plaintiff in

error now urges only those that bear upon the various

rulings of the trial court in excluding testimony offered

to show an alleged usage and custom among mining

brokers in Seattle. The nimierous other specifications of

error set forth in the brief of plaintiff in error are mere

restatements of matter appearing in the record and not

being argued, are, we take it, to be deemed waived.

Upon the trial the evidence showed that in January,

1900, defendant in error was in Seattle and there met

plaintiff in error for the first time. There was then some

preliminary discussion to the effect that perhaps the

latter might be able to sell the claims in question. Mr.

Lyng shortly thereafter returned to San Francisco, where

he was residing, and all further transactions between the

parties took place by correspondence.

(Trans, pp. 28-29, 47.)

During a considerable period of time after Mr. Lyng's

departure from Seattle there were no dealings, until on

April 25, 1900, Chilberg submitted by letter a query as

to whether Lyng would ''lease and bond" these claims

to one King ''until September 15th, $2,000 down, $8,000

" working capital" (Trans, pp. 29, 47). In reply, Lyng

wrote on April 30, 1900, "Regarding the offer through

'
' Mr. King will say that we will take $2,000 cash on each



*' claim, and balance of $23,000 and $28,000 respectively by
'

' Sept. 15th. * * * If you can bring this deal through

^' let me know and will give you 5 per cent com. " (Trans,

pp. 31, 48.) Nothing ever came of this offer. (Trans,

pp. 48, 62.)

In the meantime, however, Mr. Chilberg was making

some arrangement relative to the sale of these claims with

one J. E. Chilberg, who transpires to have been his

cousin (Trans, p. 67) ; and in a very short time a pur-

chaser was procured who, instead of $4,000, offered $7,500

cash down for the two claims. (Trans, pp. 46, 68.)

Thereupon and on May 4, 1900, Mr. Chilberg, the

plaintiff in error, telegraphed to Mr. Lyng as follows

:

" Can place four and five below Discovery on Anvil

**
a<s per your letter of April thirtieth within five days."

Lyng's letter of April 30, it will be remembered, called

for $4,000 cash down on the two claims. It seems plain,

therefore, that when counsel say (Brief of Plaintiff in

Error, p. 16)

:

" There is no element of fraud or concealment claimed

*' or shown as between principal and agent in this case",

they either misconceive the facts here or are at fault in

their understanding of the relation of an agent to his

principal.

In reply to that telegram of May 4th, Mr. Lyng on May

5th wrote:

" Kindly have the agreement drawn according to the

'' terms of my letter of April 30th, viz.: 2,000 cash now
'^ on each claim and balance of $28,000 for No. 4 and



" $23,000 for No. 5, not later thaii Sept. 15th, 1900 * *

i< * AVhen you receive the monej^ take out your com."

(Trans, pp. 32, 49.)

During the next few days thereafter there was a rapid

exchange of telegrams between the pai-ties hereto, all of

which, however, had reference to details and matters not

affecting the present controversy. (Trans, pp. 33-37,

50-52.)

On May 14, 1900, plaintiff in error wrote to Lyng as fol-

lows:

" I have to-day wired you through the Crocker-Wool-

worth National Bank $3,770.70, covering amount accru-

ing to you from sale of Nos. 4 and 5 Below on Anvil

Creek as consummated by me. You will note tlmt the

total cash consideration reads $7,500, $3,500 of this ims

a confidential commission to parties ivho brought the

trade about, and it is important that nothing be said

about it so it can reach Mr. Strout in Alaska or Mr.

Fleitmann in Neiv York.

" If it should become public it ivoidd probably spoil

the balance of the trade. As this sort of a scheme was

one on which I succeeded in raising the price to come

out of the ground $7,000 on each ciaim so I think you

should be very well pleased with the whole trade.
*

* * * I trust that you will observe the caution I have

requested as to the $3,500, as it would seriously harm

friends of mine, and be detrimental to your chance of

completing the deal.
'

'

(Trans, pp. 38-39, 52.)



Within a day or two after the sale Chilberg paid his

cousin $3,500 out of the money received by him from the

purchaser, claiming that it was so paid as brokerage.

(Trans, pp. 52, 69.)

It is this sum, less certain commissions, reducing the

total amount claimed to $2,887.50, that defendant in error

recovered in the trial Court.

ARGUMENT.

The only point for discussion is whether under the cir-

cumstances of this case, the Court below erred in exclud-

ing the testimony offered by plaintiff in error for the pur-

pose of showing an alleged local usage or custom in ac-

cordance with which, it is claimed, he acted in paying to

his cousin, J. E. Chilberg, the $3,500 aforesaid, as

brokerage for introducing a purchaser for the mining

property before mentioned.

THE QENERAL PRINCIPLES OF AGENCY APPLICABLE TO THIS

CASE,

There is no doctrine of law, it is submitted, more firmly

established than that the agent in conducting the business

of his principal is bound to exercise the utmost circum-

spection, and is held to the most rigid accountability. This

is no mere arbitrary rule. Not only in contemplation of

law, but also in point of fact the agent stands in the place

of his employer, acts for him, and in order that he may

intelligently act is entrusted with a knowledge of his em-

ployer 's purposes. It is, indeed, necessary that this should
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be so. It is necessary that in human affairs, one man

should be able to execute his will by the hand of another;

othei^dse business would be so limited in its operations

as to preclude progress, and the activities of society intol-

erably confined. It is upon such reasons that the continu-

ous policy of our law is based; a policy that seeks to en-

courage the broadest dealings by giving assurance to the

principal that the confidence and trust which he must of

necessity place in his agent, shall not with impunity be

abused.

The whole matter is well epitomized by Mecham on

Agency, Section 469, in a discussion peculiarly applicable

to the facts of this case

:

' * The well settled and salutary principle that a per-

son who undertakes to act for another shall not, in the

same matter, act for himself, '

' he says,
*

' results also

in the other rule, that all profits made and advantage

gained by the agent in the execution of the agency be-

long to the principal. And it matters not whether

such profit or advantage be the result of the perform-

amce or of the violation of the duty of the ageut. If

his duty be strictly performed, the resulting profit

accrues to the principal as the legitimate consequence

of the relation ; if profit accrues from his violation of

duty, that likewise belongs to the principal, not only

because the principal has to assume the responsibility

of the transaction, but also because the agent cannot

be permitted to derive advantage from his own de-

fault. It is only by rigid adherence to this rule that

all temptation can be removed from one acting in a

fiduciary capacity, to abuse his trust or seek his own
advantage in the position ivhich it affords him.

''It matters not how fair the conduct of the agent
may have been in the particular case, nor that the

principal would have been no better off if the agent
had strictly pursued his power, nor that the principal



was not in fact injured by the intervention of the

agent for his own benefit. The result is still the same.
If the agent dealing legitimately with the subject-

matter of his agency acquires a j^rofit, or if by depart-

ing from his instructions he obtains a better result

than would have been obtained by folloning them, the

principal may claim the advantage thus obtained,

even though the agent may have contributed his own
funds or responsibility in producing the result."

For the time being, let us leave out of the case any con-

sideration of custom. Let us suppose that plaintiff in

error had sold the properties in question at exactly the

minimum price fixed by Lyng. Under such circumstances

could it be maintained that plaintiff in error would be

permitted to retain out of the money received by him from

the sale, not only his own commission of five per cent, but

also a sum, however small, as the brokerage of another per-

son, whom defendant in error had not employed and con-

cerning whose employment the latter knew nothing and

had given no instructions ? Having undertaken to sell the

properties for a stated commission upon the price re-

ceived, the employment by plaintiff in error of any other

person would manifestly be for his own benefit and upon

his own responsibility. The person so employed would,

in fact, be the agent of the agent, and in no sense the agent

of the principal. In order more fully to assure himself of

the successful outcome of his undertaking, Chilberg might

indeed be justified in securing at his own expense, such aid

as he might see fit to obtain. But on the other hand, Lyng

would clearly be entitled to rely upon the understanding

that his only outlay would be the five per cent commission

contracted for.
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So, too, if acting entirely without aid plaintiff in error

had been able to obtain a higher price than the minimum

fixed by his principal, yet, because he was in the matter

merely representative of his principal, no title to the ex-

cess so obtained would have been acquired by him, but

such excess would immediately upon the receipt of it have

belonged to Lyng. By the most elementary principles of

agency, it cannot make any difference that the higher price

is obtained through the aid of one who is only the agent's

agent. Qui facit per alium facit per se; and if Chilberg,

acting alone, is liable to account for all moneys received by

him in the course of transacting the business of his prin-

cipal, he can be no less liable to account, where the money

is received by him through the instrumentality of the per-

son whom he alone has employed and whom he alone is

liable to remunerate. If it be a fact in this case that Chil-

berg actually made with his cousin the agreement he

claims to have made,—of course putting aside the alleged

custom for the moment—that agreement was one which

he was not authorized to make, and it consequently became

Chilberg 's duty to compensate his cousin out of his own

pocket and not out of the funds of his principal.

While upon this question of the duties of an agent, and

before passing to a consideration of the alleged custom,

we desire to advert once for all to the contention of coun-

sel that there is ''no fraud or concealment claimed or

'

' shown as between principal and agent in this case '

'. Con-

cealment there certainly was. If plaintiff in error had

been acting in good faith toward his employer, he might

have said and ought to have said :
" I can not handle those

"claims under the instinictions you have given me. But



''my cousin is well acquainted among people who are en-

*' gaged in buying mining properties, and will undertake

"to find a imrchaser on condition that I receive five per

'

' cent on the minimum price fixed by you, and that he re-

*
' ceive all he can get over and above such minimum price.

'

'

As said by Thesiger, L. J., in delivering the judgment of

the Court of Appeal in De Bussche vs. Alt, 8 L. R. Chanc.

Div. 286, 317, in passing upon a similar state of facts

:

''Full opportunity of taking this course, either

through the post or by means of the telegraph, was
open to the defendant; but instead of taking it, he

thought fit to conceal altogether from the plain-

tiff * * * ^l^g j.g^l nature of the transaction in

which he was engaged; and although he may have

acted without any fraudulent or improper motive, he

cannot reasonably be said to be free from blame, or to

have a right to complain of consequences which a

more due regard to his duty towards his principal

could easily have obviated."

Such a communication would, no doubt, have aroused

suspicion in the mind of defendant in error, and whether

he would have acceded to a proposition of that sort is a

matter of conjecture. At least it would have been open

to him to accept or reject it, and certainly such a couree on

Chilberg's part would have been far less subject to cen-

sure than the course actually followed by him.

But, as was said by the same learned Judge in De

Bussche vs. Alt, supra:

"In dealing with the case we have put aside one

topic which was discussed in the argument for the

appellant, but which is l^eside the real questions be-

tween the parties, namely, the righteousness or un-

righteousness of the transaction impugTied. The law

under which an agent is i:>revented from making a
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profit out of his employment by acting as a principal

instead of as an agent is wholly independent of con-

siderations of this kind, and it is most important in

the interests of commercial honesty in general that

the honesty of the agent concerned in the particular

transaction should not he inquired into as a question

upon uliich its validity depends, for by this strictness

the temptation to embark in what must cdicays be a

doubtful transaction is removed."

THE OTJSTOM OFFERED TO BE PROVED IS UNREASONABL.E.

That "it is the duty of agents to keep their principals

' * apprised of their doings, and to give them notice, within

'*a reasonable time, of all such facts and circumstances,

''as may be important to their interests" is too well set-

tled to admit of doubt.

Story on Agency, Sec. 208.

So where an agent is employed with authority to sell

property at a minimum price, and a higher price is otfered

and obtainable he would not be justified in withholding

from his principal a knowledge of this offer nor would he

be acting in that good faith the law requires, if to such an

offer he replied ''You need not pay so much. I have

authority to sell at a much lower figure.
'

' The principal

would not thus act if he were present, and it will not be

permitted the representative so to ignore the interests of

his employer.

But would not this be the result of such a custom as it

is sought to establish in this case? Acting in accordance

therewith the agent would almost invariably, as here, dis-

close the minimum price to third persons—a proceeding
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in itself adverse to his employer's interest—and by promis-

ing that any sum obtained over and beyond that minimum

should be paid to the person introducing a purchaser,

would effectually preclude the possibility of his principal 's

securing the benefit of any increased demand or rise in

value of the property offered for sale. A custom permit-

ting such results would, in the language of the Court in

Dodd vs. Farloiv, 11 Allen, 426, be

"liable to the grave objection that it is unreasonable,

and so contrary to the ordinary rules by which the

relation of principal and agent is regulated, that it

cannot be presumed to have been in contempla-

tion of a vendor in employing a broker to make
a sale. * * * Even if the usage was known to

the vendor, he would have a right to disregard it, and
to disavow a contract made in conformity to it. We
have very great doubt whether a usage can be re-

garded as reasonable which invests an agent with
power to bind his principal by a contract into which
the latter had not, by any word or act, either express

or implied, of his own, authorized the agent to enter. '

'

TH3S ALLEGED CUSTOM IS VOID AS AGAINST PUBLIC POLICY.

Let it be supposed that there grows to be an active de-

mand for properties of the sort entrusted to the agent for

sale, and that higher prices than usual are being offered.

The agent has some friend or relative, perhaps a cousin,

to whom he is under obligations which it is expedient to

discharge, or perhaps as a mere gracious act he would

like to put a '

' good thing '

' in the way of his friend or rela-

tive or cousin. True, the interests of his employer would

be subserved only by immediately informing him of the

state of the market, or in selling at the market price and
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deducting the commission contracted for; but—the law

recognizes the custom, surely there can be no harm in

benefiting a friend even at the expense of one's employer

when it is a "graft" recognized not only by custom, but

also by the law.

Take, too, a case which, as human nature goes, would

probably not be rare. The agent himself knows of a pros-

pective purchaser who is likely to offer, we shall say,

seventy-five hundred dollars instead of the four thousand

dollars cash down fixed as a minimum by the principal.

Under such circumstances if the agent is entirely honest

in his business affairs he will sell the property, remit to his

principal seventy-one hundred and twenty-five dollars, re-

taining as his commission, say five per cent, or three hun-

dred and seventy-five dollars. But to the less honorable

agent the custom comes as a great temptation. He figures

that he will get two hundred dollars as his commission on

the minimum price fixed. Why not keep his employer in

ignorance of this opportunity to realize the higher i^rice,

and himself obtain the advantage. He knows a friend, or a

relative, perhaps a cousin, whom he can trust, and who for

a hundred dollars is only too willing to pose as a man of

straw, go to the prospective buyer, make the proposition,

introduce him to the agent—and it is finished. In such a

case instead of the paltry sum of three hundred and sev-

enty-five dollars for maintaining business honor, the agent

gains thirty-six hundred dollars merely by taking advant-

age of a custom.

In Dai^ vs. Holmes, 103 Mass. 306,

*

' there was a general, well known usage among stock-

brokers in Boston, in filling orders for stock deliver-
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able at any time, at buyer's option, within a certain

period, with interest at a sum not exceeding a certain

price, to buy the stock for cash * * * an(j to turn

the same * * or carry it till the maturity of the

contract, and to charge therefor a brokerage, in addi-

tion to the usual commissions for buying, as compen-
sation for the risk of such carrying. '

'

Now it is submitted that that is a very innocuous usage

as compared with the one contended for at bar. Yet the

Court held that there were many forcible objections to its

validity

;

'

' but a conclusive one is, that it is against sound pol-

ic3^ and good morals. It authorizes the broker, in his

discretion, to disregard his instructions, and, instead

of acting solely in the interest of his principal, to

speculate upon the transaction for his own benefit. It

creates in the agent an interest adverse to his prin-

cipal, and is inconsistent with his duty and the obli-

gations which the law imposes upon him when he en-

ters into the contract of agency."

The language of the Court in De Bussche vs. Alt, supra,

is a forcible statement of the judicial view of a custom

which permits such results.

*

' One matter alleged by the defendant, '

' said The-

siger, L. J., at page 317, "and actually supported by
evidence, although in argument admitted to be unten-

able, ought not to pass without notice and reprobation,

namely, an alleged custom or practice in the ports in

which the defendant trades, for an agent for sale with

a minimum limit himself to take at that limit, and at

his own option, the thing he is employed to sell. We
cannot hut express a hope that the Court will never

again hear of such a contention, or have before it such

evidence. The fact that there has been a notion en-

tertained by some commercial agents of the existence

of such a custom or practice may go far to explain
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how such a transaction as that complained of in this

suit came to be.

"

How well the custom alleged in the present case would

lend itself to intrigue and questionable practices is indi-

cated by the letter of plaintiff in error of May 14th, 1900

(Trans, pp. 38-39), mailed after the transaction had been

completed. * * You will note,
'

' it says, * * that the total cash

"consideration reads $7500, $3500 of this was a confiden-

"tial commission to parties who brought the trade about,

"and it is important that nothing be said about it so it can

"reach Mr. Strout in Alaska or Mr. Fleitmann in New

"York. * * As this sort of a scheme was one in which

"I succeeded in raising the price * * * j think you
*

' should be very well satisfied.
'

' whether or not there was

actual fraud in this case is immaterial. However that

may be, it is patent that the practice adopted by Chilberg,

would, if recognized, let down the bars to fraudulent un-

derstandings between the agent of the seller and the agent

of the purchaser, and it is not conceived that this Court

will lend its favor to a custom, however well established,

the inevitable effect of which is to put a premium upon

business dishonor.
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THE ALLEGED CUSTOM IS IN CONTRAVENTION OF
ESTABLISHED RULES OF LAW.

We do not think it necessary to dwell upon this point

further than to call the Court's attention to the case of

Geyser-Marion Gold Mining Co. vs. Stark, 106 Fed. 558,

and what is there held by the Court.

'

' There is no evidence, " it is said at page 564, '

' that

this custom was known to tlie appellee, who was a

resident of the City of St. Louis. But there is another

and a conclusive reason why it cannot deprive the

appellee of his property in this case. It changes the

nature—the essence—of the relation of trustee and
cestui que trust. It gives to the trustee a power which
that relation, and the obligations which condition it,

deny, and for that reason it cannot obtain to destroy

or change the legal rights of the parties. A local cus-

tom which relates simply to the mode of performance

of a contract or to its interpretation, if established and
known to the parties may be enforced. But one that

makes a substantial change in the rights and relations

of the parties, and ivhich violate a settled rule of law,

hinds no one ivho does not knoiv and assent to it.
"

See also the cases there cited.

It is not claimed by plaintiif in error that his principal

knew of the existence of the custom or usage which it is

sought to establish.

It has been heretofore made sufficiently plain that the

custom in the case at bar would have precisely the same

etfect as that considered in Geyser-Marion Gold Min. Co.

vs. Stark, supra.
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See also

:

Hopper vs. Sage, 8 Am. St. Rep. 771

;

Smith vs. Cleivs, 11 Am. St. Rep. 627

;

Jackson vs. Bank, 36 Am. St. Rep. 81

;

Baltimore Baseball Club vs. Pickett, 44 Am. St.

Rep. 304;

Cohimhiis, etc., Coal Co. vs. Tucker, 29 Am. St.

Rep. 528.

THE CUSTOM OFFERED TO BE PROVED IS INADMISSIBLE AS
ATTEMPTING TO VARY THE TERMS OF AN EXPRESS
CONTRACT.

As the Court is already aware, the contract of agency in

this case was entered into entirely through the medium of

correspondence. There is in its terms no ambiguity. The

intention of Lyng to make himself liable for the payment

of a commission of five per cent and only five per cent

upon the amount received from the sale of these claims is

manifest. There is no room for construction or explana-

tion ; and it is the established law that evidence of custom

is admissible only for the purpose of arriving at the intent

of parties to a contract in respect to matters left in doubt,

and never to vary terms that are expressed or implied in

the contract itself.

Thompson vs. Biggs, 5 Wall, 663

;

Schooner Reeside, 2 Sumner, 567

;

Crook vs. Tensas Basin Levee Dist., 25 S. 88

;

Keller vs. Meyer, 74 Mo. App. 318

;

Davis vs. Neiv York Steam Co., 54 N. Y. S. 78

;

Jefferson vs. Burhans, 85 F. 949

;

Hearn vs. New England Mut. Marine Ins. Co., Fed.

Cases, No. 6301.
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THERE WAS NO FOUNDATION LAID FOR INTRODUCING
EVIDENCE OF CUSTOM.

In none of the offers to show custom made previous to

or after the offer indicated in specification of error XII,

was there any attempt to lay a foundation by showing

that defendant in error had knowledge of this usage. At

that point, however, the Court said

:

" I would inquire just at this stage, Mr. Rinehart, do

*' you intend to show knowledge, or impute knowledge

'' to Mr. Lyng—express knowledge. Knowledge of this

'* usage, if there be such usage?"

Mr. Rinehart: *'To be fair with the court, I cannot

'' promise to prove express knowledge—Mr. Lyng hav-

'' ing testified that he did not know of such a usage

—

" but I think I can show facts which will charge him

" with knowledge, and would justify the jury in believ-

" ing he did have knowledge, and that he dealt with that

*' knowledge in view" (Trans, p. 631).

It is submitted that counsel was clearly offering to

prove knowledge of the custom by proving the custom

itself.

Evidence of such a custom is, however, not admissible

unless knowledge of it be first shown. The foundation

is precedent to the superstructure. And inasmuch as it

was admitted that the foundation could not be laid the

trial Court did right in sustaining plaintiff's objections

to this line of testimony.
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As held by the Supreme Court in Chatemigay Ore S
Iron Co. vs. Blake, 12 Sup. Ct. 731, 733

:

"This testimony was objected to and the ruling of

the court was stated in these words :
' I do not think

it is admissible, unless you propose to show that local

custom was known to both contracting parties.' Evi-

dently the court understood that a local and not a

general custom was sought to be proved. * * *

// it was suck local usage, the court icas right in hold-

ing th-at it could not affect the meaning of the terms

used in the contract unless known to both parties; if

a custom prevailing generally, there may be a pre-

sumption of knowledge, and the testimony might
have been competent without anything directly bring-

ing home knowledge of it to the plaintiif."

As held also by Mr. Justice Brown in Isaksson vs. Wil-

liams, 26 F. 642

:

"If a usage is general, both parties are presumed
to know it, and to contract in reference to it. If it

is special, and confined to a particular business, or

has reference to a particular port only, there is no

such presumption, and it is manifest that it would

be unjust to admit it in order to restrict the natural

meaning of a written contract, except upon proof

that both parties were aware of the particular usage

and intended to be governed by it."

In Great Western Elevator Co. vs. White, 118 F. 406,

the facts were these:

"At the trial the court * * * rejected an offer

of proof by which it was sought to show the extent

of this power of issuing drafts by local agents un-

der the custom or usage of elevator companies gen-

erally doing business in North Dakota and other

Northwestern states. * * * xhe evidence offered

by the plaintiff to show that by custom or usage the

authoritv of the agent was limited to issuino: drafts
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for currency at the time the currency was paid to

him was, we think, properly excluded. No proi:)er

foundation had been laid for the introduction of such

evidence. Knoniedge of the custom sought to be

proved, being peculiar to a particular business, viust

be first brought home to the party sought to be

charged, where, as in this case, the party to be charged

was engaged in a separate and distinct line of busi-

ness. Whatever may be the rule as to presumj^tive

notice of a custom or usage in the case of parties

engaged in the same business, clearly no such pre-

sumption can be indulged in where the part\" to be

charged is engaged in a separate line of business."

And in Blaliemore vs. Heyman, 6 Fed. 581, the Court

said:

"The plaintiffs have failed to prove defendant's

knowledge of these rales and regulations, or that he

agreed to be bound by them in his dealings with

plaintiffs, or that the contract between plaintiffs and
defendant was to he controlled or governed by them.
* * * The laws, rules, and regulations which gov-

ern the members of the Xew York Cotton Exchange
can have no effect upon defendant's legal rights, as

he did not know of or acquiesce in them."

Even if plaintiff in error had distinctly promised that

he would subsequently show directly that Lyng had

knowledge of the usage, still, in view of the fact that

this was claimed to be a usage of a particular business

in a particular locality, and that it appeared that defend-

ant in error was neither engaged in that business nor a

resident of that locality, and had already testitied that

he knew nothing of the custom, it would have been, we

submit, a proper exercise of discretion for the trial Court

to say, ''Under such circumstances I shall not accept
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" counsel's promise that he will prove knowledge later

" on. He must prove that knowledge first. Otherwise 1

'' shall exclude all evidence of custom."

The cases cited in the brief of appellant in error have

been examined with considerable care. Most of them

are cases which we commend to the Court as sustaining

fully the principles for which we have herein contended.

Others are not in point. There are, however, some few

that apply the well known principle of law that where

one carries on a course of dealings in a particular mar-

ket, whether by himself or his agent, he is presumed to

know the usages of that market. The cases cited to that

point by counsel are all within the rule. Invariably there

had been a course of dealing, in some cases extending over

a period of years. We are not aware that the rule has

ever been applied to the case of a single transaction.

On the contraiy, certain of the federal cases cited by

us do not give even passing mention to the rule, although

if applicable to single transactions it would have been in

point. See particularly Geyser-Marion Gold Min. Co. vs.

Stark and Blakemore vs. Heymam, supra.

Apart from the question of custom in this case, there

was no conflict. If, then, the Court was right in its rul-

ings, there was no evidence to go to the juiy. From

whatever point of view this case is examined, whether

that no foundation was laid for the evidence of custom,

or that if proved the custom would be unreasonable or

against public policy or in contravention of well estab-

lished rales of law or in opposition to the express terms
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of the contract between these parties—upon any of these

grounds it is submitted that the judgment herein should

be affirmed.

Inasmuch, also, as it appears from the record that

the writ of error sued in this case delays the proceed-

ings upon the judgment below, is without merit, and was

apparently merely for delay, it is respectfully urged that,

in accordance with subdivision 2 of Kule 30 of this Court,

ten per cent damages be included in the amount of the

judgment in addition to interest.

Page, McCutchen & Knight,

Attorneys for Defendant in Error.


